
Environmental Enforcement in 
the U.S. 



INTRODUCTION 

ÅFederal System 

ÅOverview of U.S. Pollution Laws 

ÅKeeping the Government Honest 



Requirements for good enforcement 

Clear legal framework 

Tools to catch/ prosecute 

ïStaff 

ïFunding 

Commitment to follow through 

Public confidence in process 





U.S. Government / State Government 
Environmental Enforcement  

ÅU.S. Environmental 
Protection Agency 

ÅUnited States 
Department of Justice, 
Environmental 
Enforcement Section 

ÅIdaho Department of 
Environmental Quality 

ÅIdaho Attorney 
DŜƴŜǊŀƭΩǎ hŦŦƛŎŜ 

ÅLocal agencies 



How pollution laws apply  



Water pollution 



Clean Water Act  

ÅSection 301: NPDES Permit  

ïά5ƛǎŎƘŀǊƎŜ ƻŦ ŀƴȅ Ǉƻƭƭǳǘŀƴǘέ ǳƴƭŀǿŦǳƭ ǳƴƭŜǎǎ ȅƻǳ 
have a permit 

ïά²ŀǘŜǊǎ ƻŦ ǘƘŜ ¦Φ{Φ ŀƴŘ ŀŘƧƻƛƴƛƴƎ ǎƘƻǊŜƭƛƴŜέ  

ïάtƻƛƴǘ ǎƻǳǊŎŜǎέ 

Å$37,000 per violation per day* 

 



Statutory Penalty Factors 

Åthe seriousness of the violation or violations; 

Åthe economic benefit resulting from the 
violation; 

Åany history of such violations; 

Åany good-faith efforts to comply with the law; 

Åthe economic impact of the penalty on the 
violator; and   

Åsuch other matters as justice may require. 



Oil Pollution Act 

ÅPart of CWA 

ÅSection 311: unlawful to discharge oil into 
navigable waters of the U.S. or adjoining 
shorelines in quantities that may be harmful. 

ÅPenalty: $1450 / barrel 

$4300/ barrel (gross negligence) 
 







V-1 Oil 



Air Pollution 



Clean Air Act  
 

ÅEstablishes air quality standards 

ÅPermits 

ïNew Source Review 

ïPrevention of Significant Deterioration 

ïMobile Sources 

Å$37,000 per violation per day 

 



Cleanup 



CERCLA/ Superfund (1980)  
ÅRelease/ threat of release 

ÅHazardous substance* 

ÅFacility 

 

 

 

 

 



Liable Parties 

ÅCurrent Owner/Operator 

ÅOwner/Operator at time of disposal 

ÅArranged for disposal 

 



Remedies 

ÅALL COSTS not inconsistent with the NCP 

ïInvestigation 

ïCleanup 

ïEnforcement costs 

ÅNatural Resources 

ÅInjunctive relief 

ÅNo fines* 

 

 

 



Remedial 

ÅLong term 

ÅRI/FS 

ïWho does it? 

ÅCleanup Decision 

ÅRD/RA 

ÅtƻƭƭǳǘŜǊΩǎ ǊƻƭŜ 

ÅtǳōƭƛŎΩǎ wƻƭŜ 

 

 



Defenses 

ÅAct of God 

ÅAct of War 

ÅAct/omission of third party (no contractual 
relationship) 



Jeld Wen 



ά5ŜŦŜƴǎŜǎέ  

ÅLΩƳ ƴƻǘ ƭƛŀōƭŜΣ LΩƳ Ƨǳǎǘ ǘƘŜ ƭŀƴŘƻǿƴŜǊΦ  L 
ōƻǳƎƘǘ ǘƘƛǎ ƭŀƴŘ ŀƴŘ ŘƛŘƴΩǘ ƪƴƻǿ ƛǘ ƘŀŘ ŀ ōƛƎ 
pile of toxic waste buried underneath. 

ÅI'm not liable, I sent my waste to a disposal 
company 

ÅI'm not liable, I'm insured!  

 

 

 

 



ÅBut it was legal when I did it!  Everyone else 
was doing it. 

 

ÅI'm not liable.  I am ABC Corporation.  It was 
all done by my subsidiary, ABCD Corporation. 

 



ÅThere are hundreds of barrels of chemicals.  I 
only sent one.  How can I be liable?  What 
about everyone else? 

ïJoint and several 

ïContribution 

ïDivisibility of harm 

 

 



Midnite Uranium Mine 



Key Issues in Case 

ÅCritical argument:  liability of parent 

 

ï9t!Ωǎ /ƭŜŀƴǳǇ decision 

ïCounterclaim vs USG 
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Deepwater Horizon/BP  

ÅClean Water Act 

ÅOil Pollution Act 

ÅNatural Resources Damages 

 

Å                                     


