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INTERNATIONAL CONTEXT (1)
“Everyone accepts that money laundering is a major issue ... in the developing world in
particular, there is a constant, never ending haemorrhage back into the developed world
and our banking system of money that should be going to the poor. Something should be
done about it”.
Lord Brennan QC, Hansard, 9 Dec 2013
•

Corrupt funds require safe places to hide. Internationally, and domestically, law enforcement is constantly
attempting to catch up with the reality of the free movement of individuals and property in order to
eradicate safe havens for the proceeds of corruption.

•

Internationally, the scale of the problem is vast. The United Nations Office for Drugs and Crime (UNODC)
assesses the total amount of money and assets laundered worldwide to be between US$800bn and
US$2 trillion annually. The equivalent of around 2.7% of global GDP.

•

This has a devastating impact: corruption can erode a state’s ability to provide basic services like social
services or invest in infrastructure and economic development in order to help their citizens lift
themselves out of extreme poverty

•

The individuals who perpetrate these crimes are often engaged in grand corruption. The UN defines
grand corruption as corruption that pervades the highest levels of a national Government, leading to a
broad erosion of confidence in good governance, the rule of law and economic stability.
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INTERNATIONAL CONTEXT (2)
• According to the Financial Action Task Force (FATF), the most prevalent forms of proceeds of
grand corruption are those arising from:
–
–
–
–
–

bribe-taking and kickbacks.
extortion.
self-dealing.
conflicts of interest.
embezzlement from the country‘s treasury by a variety of fraudulent means.

• The FATF confirms that several common mechanisms reoccur in cases of the money
laundering of the proceeds of grand corruption, e.g.:
–
–
–
–
–
–
–
–

the use of foreign bank accounts.
the use of shell companies, trusts and non-profit or charitable entities.
using nominee directors.
using offshore accounts.
self-dealing.
bank accounts which belong to, or are controlled by the state.
using family members or close associates.
re-routing ‘clean money’ back to their home country.
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THE UK
•

Despite what is known about the scale of the problem, and the methods used for hiding money,
recovering corrupt funds remains a challenge for law enforcement.

•

This has been clearly demonstrated in the UK which has become know as a ‘safe haven’ for corrupt
individuals and their assets.

•

In early 2013, the UK Financial Services Authority (FSA) estimated that £23-57bn was being laundered
within and through the UK each year. The National Crime Agency (NCA) now puts the figure as high as
£90 billion.

•

In March 2017, research from Transparency International identified London properties worth a total of
£4.2billion (US$5.4 billion) that were bought by individuals with suspicious wealth.

•

Examples of international corruption passing through or into the UK include:
– General Sani Abacha and his conspirators: an estimated £780m of money stolen while he was
dictator of Nigeria is believed to have been laundered through UK banks.

– Saadi Gadaffi: owned a £10m home in Hampstead, London via a company named Capitana Seas
Ltd. After his father Muammar Gadaffi was deposed, the transitional government in Libya was
granted a default judgment against Capitana Seas Limited for the value of the property.
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THE UK
• In light of the scale of the funds passing into and through the UK, it has a vital role to play in
deterring the money laundering of grand corruption.
• However, asset recovery has proved as immense challenge. Even “highly conservative
estimates” of the scale of proceeds of corruption suggest that the UK is unlikely to have frozen
any more than 0.75 per cent of global corrupt financial flows per annum for the period covering
2010-2012 (STAR/OECD).
• This is disproportionately low considering London’s role as a global financial and investment
centre for luxury property and high-value goods.
• The shortfall between the scale of corrupt funds entering the UK and the effectiveness of
asset recovery lies partly in the critical gaps in the law enforcement framework which must
seek to tackle a global issue with national law enforcement methods. These gaps are exploited
by corrupt individuals and companies. The National Risk Assessment for Money Laundering
and Terrorist Financing 2015 confirmed that criminals have outpaced the intelligence
authorities. The financial sector said to be facing significant intelligence gaps, especially in
relation to ‘high-end’ money laundering.
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INTERNATIONAL LEGAL REFORM (1)
“Corruption and the impunity achieved by perpetrators of corruption through money

laundering is a major contributor to global poverty. Money lost from corrupt officials
embezzling large amounts of state funds considerably reduces the resources available to
those governments.”
Transparency International
•

The importance of (and difficulties involved in) tackling global corruption has prompted reviews of
international and national legal frameworks and approaches since the 1990s.

•

This has included considering civil and criminal measures to address the identification and recovery of
suspicious wealth.

•

Recently, governments have increasingly considered unexplained wealth laws as a legislative option to
enhance domestic efforts to confiscate and forfeit wealth from individuals involved in nefarious activities.

•

Article 20 of the United Nations Convention Against Corruption recommends that signatories consider
implementing a criminal offence of illicit enrichment. Illicit enrichment is defined as the “significant
increase in the assets of a public official that he or she cannot reasonably explain in relation to his or her
lawful income.” This means that the prosecution would simply need to prove that the asset in question
was obtained using criminal proceeds rather than proving that the individual is guilty of an offence.
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INTERNATIONAL LEGAL REFORM (2)
• Illicit enrichment also prescribed as an offence (similarly defined) in the Inter-American
Convention against Corruption and the African Union Convention on Preventing and
Combating Corruption.
• Forty-four jurisdictions have criminalised illicit enrichment, most of them in developing
countries. Some states may have adopted the reverse burden of proof as part of the offence
but restrict the use of the offence to political officials or to certain crimes/individuals. Thus,
despite international recognition, the criminalization of illicit enrichment is not universally
accepted as an anticorruption measure.
• There may also be inconsistences between illicit enrichment and human rights standards. The
UK indicated (in UNCAC in its 2011 internal review) that the potential for breaching Article 6 of
ECHR was the primary reason it had not implemented the provision.
• Other countries have adopted the “unexplained wealth order” concept by introducing
presumptions in favour of confiscation and forfeiture for specific offences. Only three countries,
namely Ireland, Australia and Colombia have (until recently) fully adopted, implemented and
executed unexplained wealth orders.
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EMPOWERING THE RECOVERY OF
CORRUPT ASSETS
Unexplained wealth orders
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UNEXPLAINED WEALTH ORDERS (1)
• UWOs are a relatively recent development in confiscation and jurisprudence which target the
proceeds derived from criminal activities.
• Like traditional in personam and in rem forfeiture, their primary objective is to deprive criminals
from acquiring or benefiting from unlawful activities.
• But there are three key differences:
– the state does not have to first prove a criminal charge, as is the case with conviction
based forfeiture.
– the state does not have to first prove that the property in question is the instrument or
proceed of a crime, as is generally the case in in rem asset forfeiture.
– UWOs shift the burden of proof to the property owner who must prove a legitimate
source for his wealth and the forfeiture proceeding is instituted against a person rather than
against the property.

.
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UNEXPLAINED WEALTH ORDERS (2)
• Some aspects of UWO laws have been enacted in South Africa. Some states in Canada, and
New Zealand, also have a presumption in favor of forfeiture for unlawful activities or specific
offenses, but not full UWOs.
• A similar approach was followed by France with an amendment to its criminal code which
introduced reverse burden of proof forfeiture measures targeting certain specific criminal
offenders. However, this is a post-conviction method.
• Ireland and Australia and Colombia have adopted full unexplained wealth orders. Both the
Australian and Irish unexplained wealth regimes provide for non-conviction based asset
confiscation/forfeiture proceedings that do not require a predicate offence to be established.
Both regimes reverse the burden of proof by requiring the respondent to the proceedings to
explain the lawful source of the specified property.
• These three features appear in the new UK regime. However neither the Australian nor Irish
regimes specify foreign politically exposed persons as targets. Rather, they are aimed more
broadly at persons reasonably suspected of being involved in serious crime
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UNEXPLAINED WEALTH ORDERS: AUSTRALIA
•

Unexplained wealth laws were brought in first at state (Western Australia and Northern Territory) and then at federal
level. In the Northern Territory, a successful aspect of their laws has been the creation of an incentivisation
mechanism which allows criminal sentencing courts to take into consideration the offender’s cooperation in forfeiture
proceedings.

•

After the introduction of laws at state level, the Sherman Report was commissioned to review the Proceeds of Crime
Act 2002 with the objective of assessing its impact, identifying limitations and making recommendations for
improvement. The report noted effective use of UWOs in Western Australia and Northern Territory but questioned the
appropriateness of their introduction at the federal level citing concerns over potential infringement if individual liberties
and the interests of the community.

•

Further inquiry led to the Crimes Legislation Amendment (Serious and Organised Crime) Act 2010 which amended the
Proceeds of Crime Act 2002 to introduce, among other measures, a federal UWO regime. At the same time, other
Australian states also introduced state laws.

•

The Commonwealth UWO regime requires a nexus or linking, but not a conviction, to a Commonwealth offence
before an order can be made. This is an important safeguard. Three different types of orders can be made:
unexplained wealth restraining orders, preliminary unexplained wealth orders and unexplained wealth orders (in effect
a confiscation order). Each is designed for a specific stage of proceedings and each has its own requirements.

•

Unlike the UK, the court and not the enforcement agency has to be satisfied as to the individual’s explanation of their
wealth before making the final order (compare to the UK).
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UNEXPLAINED WEALTH ORDERS: IRELAND
•

Ireland was the first European country to enact a civil forfeiture regime with the Proceeds of Crime Act 1996 and the
creation of the Criminal Assets Bureau Act 1996.

•

The term “UWO” is not used but the provisions are almost identical to the unexplained wealth law concept. The
Proceeds of Crime Act 1996 enables property to be the subject of confiscation proceedings without needing to
establish a predicate offence triggered by “belief evidence” or, reasonable grounds for suspecting that a person owns
or possesses property obtained either directly or indirectly from criminal activities. A reverse burden is created which
requires the respondent to show the legitimacy of the property. The Act applies retroactively so property acquired
before the introduction of the Act is vulnerable to confiscation.

•

Reports attribute the success of the Irish approach and broader asset recovery framework is largely attributed to
Ireland’s multidisciplinary, adequately resourced Criminal Assets Bureau (CAB). Members of the CAB, which include
officers of Garda, the Revenue Services and Social Welfare, work within a single agency to form an effective and
forceful institution to deal with and respond to crime. The CAB selects its cases carefully.

•

The Australian Institute of Criminology has emphasised the importance of the CAB model and the need for
collaboration and information sharing between national agencies and investigators.

•

Additionally, the Irish High Court appoints a judge, assisted by a special registrar, to work solely on forfeiture cases for
a period of at least two years. This creates direct and speedy access to the courts and to a judge who is an expert in
forfeiture law. It is claimed that the Irish law has had a significant impact on criminal activities.
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UNEXPLAINED WEALTH ORDERS: EVALUATION
Ireland ands Australia - evaluation
•

In Australia, there has been no comprehensive review measuring the effectiveness of UWOs. However, doubts have been raised
about their implementation. As at December 2016, the UWO regime in Western Australia had seen 28 applications for unexplained
wealth declarations since 1 January 2001. 24 of these applications had been successful and AUD $6.9 million had been confiscated.

•

It has been said that low forfeiture figures can be attributed to numerous factors including:

–
–
–
–

judicial push-back to the use of UWOs’ prosecutorial resourcing deficiencies;
lack of public support;
inter-agency disputes over jurisdiction; and
the application of alternative confiscation laws which obviate the need for an UWO.

•

Further, Australian courts have considered it sufficient for respondents to point to gambling and/or horse racing winnings, gifts or
inheritances received from relatives aboard, as the lawful source to explain the wealth. This effectively shifts the burden back to the
government, making it difficult for the government to disprove the property owner’s claims.

•

In Ireland, the evidence suggests that the total amount of assets forfeited since 2004 is USD $15,744,100. The success of the Irish civil
non-conviction based asset recovery regime has largely been attributed to the multidisciplinary CAB agency.

•

Common to both experiences have been:
–

prosecutors are believed to tend to produce significantly more evidence than is required in order to meet the civil standard of guilt.
(Booz, Allen, Hamilton Comparative Evaluation of Unexplained Wealth Orders (January 2012) pp.1-4); and

–

legal and constitutional challenges to the operation of UWOs, specifically the reversed burden and proportionality and the
infringement of fundamental rights such as the presumption of innocence and the right not to self-incrimination.
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UNEXPLAINED WEALTH ORDERS: HUMAN
RIGHTS CONSIDERATIONS
•

As noted there are important human rights considerations inherent in the use of UWOs.

•

For example, such powers must not constitute a disproportionate interference with the rights to privacy or family life
(e.g. under Article 8 of the European Convention on Human Rights (ECHR)).

•

Powers need to adhere to the principle of legality, which requires that offences are clearly defined under the law so
that the individual can know from the relevant provision what acts and omissions make him or her liable.

•

Reverse burden of proof - in Italy the Constitutional Court declared the law (Article 12 quinquies of Law 365/92) to be
unconstitutional after two years of use determining that shifting the burden of proof violates the Italian constitution.

•

A UWO should not require a person to supply information if in doing so s/he would disclose evidence of the
commission of a separate offence, and that disclosure would expose the person to proceedings for that offence.

•

The design and implementation of governance structures for the relevant authorities are critical in order to ensure full
respect human rights standards.
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EMPOWERING THE RECOVERY OF
CORRUPT ASSETS
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THE GOOD GOVERNANCE AND
INTEGRITY REPORTING ACT 2015 (1)
Section 2
“unexplained wealth” includes any property –
(a) under the ownership of a person to an extent which is disproportionate to his emoluments and other income;
(b) the ownership, possession, custody or control of which cannot be satisfactorily accounted for by the person who owns, possesses,
has custody or control of the property; or
(c) held by a person for another person to an extent which is disproportionate to the emoluments or other income of that other person;
“Unexplained Wealth Order” means an order issued under section 16 for confiscation of property.

Section 14. Application for Unexplained Wealth Order
(1) Where the Board has reasonable grounds to believe that a person has unexplained wealth, it shall direct the Agency to apply to a
Judge in Chambers for an Unexplained Wealth Order for the confiscation of that unexplained wealth.
(2) The Agency may amend an application for an Unexplained Wealth Order at any time before the final determination of the application
by the Judge in Chambers where reasonable notice of the amendment is given to every person on whom the application has been
served.
(3) Where an application is made under subsection (1), the Agency may apply for an order prohibiting the transfer, pledging or disposal
of any property.
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THE GOOD GOVERNANCE AND
INTEGRITY REPORTING ACT 2015 (2)
Section 15. Service of application
(1) Where the Agency makes an application for an Unexplained Wealth Order, it shall serve a copy of the
application on the respondent and such other person as the Judge in Chambers may direct.
(2) The absence of the respondent, or of any other person on whom service has been effected, shall not prevent
the Judge in Chambers from making an Unexplained Wealth Order in his absence.

Section 16. Unexplained Wealth Order
(1) Where the Agency makes an application for an Unexplained Wealth Order and the Judge in Chambers is
satisfied that the respondent has unexplained wealth, he shall make an Unexplained Wealth Order or an order
for the payment of its monetary equivalent.
(2) Where the Judge in Chambers considers that an application for an order under subsection (1) cannot be
granted on the basis of affidavit evidence, he shall refer the matter to the Supreme Court.
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THE GOOD GOVERNANCE AND INTEGRITY
REPORTING ACT 2015: OVERVIEW (1)
•

The Act was passed after intense debate in the National Assembly. It aims to further promote a culture of
good governance and integrity reporting, whilst also stimulating integrity reporting within both public and
private spheres.

•

The Act came into force on 1 January 2016.

•

The Act applies to property of citizens of Mauritius only, excluding property acquired or having come in
the possession or under the custody or control of such citizens before 2009, as well as unexplained
wealth of less than 10 million Mauritian Rupees (approximately US$300,000).

•

The term “unexplained wealth” as defined in the Act includes any property:
– under the ownership of a person to an extent which is disproportionate to his emoluments and other
income;
– the ownership, possession, custody or control of which cannot be satisfactorily accounted for by the
person who owns, possesses, has custody or control of the property; or
– held by a person for another person to an extent which is disproportionate to the emoluments or
other income of that other person.
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THE GOOD GOVERNANCE AND INTEGRITY
REPORTING ACT 2015: OVERVIEW (2)
•

Under the Act, a person who has reasonable grounds to suspect that another person has acquired unexplained
wealth, reports the matter in writing to the Integrity Reporting Services Agency (s.9).

•

Under s.10, where the Agency is of the opinion that a public body, body corporate or any other person has: (a)
encouraged a culture of good governance and integrity reporting in Mauritius; (b) stimulated integrity reporting in the
public and private sectors; (c) made positive reports of acts of good governance and integrity; or (d) disclosed
malpractices which have led to the confiscation of unexplained wealth, it shall make a report to the Board and
recommend a reward.

•

In a suspected case of unexplained wealth, under s.13, the Agency may apply to the Judge in Chambers for a
disclosure order to obtain information on property held by a person or by any other person on his behalf, or requiring
any person to disclose the sources of funds used to acquire, possess or control any property.

•

After enquiry, the Agency reports the matter to the Board which then determines, under s.14, whether an application
for an “unexplained wealth order” before the Judge in Chambers should be made by the Agency, what further action, if
any, should be taken in respect of the report, and whether any person deserves a reward and the quantum.

•

Under s.15, where the Agency makes an application for an Unexplained Wealth Order and the Judge in Chambers is
satisfied that the respondent has unexplained wealth, he shall make an Unexplained Wealth Order or an order for the
payment of its monetary equivalent If Judge considers that an application for an order cannot be granted on the basis
of affidavit evidence, s/he shall refer the matter to the Supreme Court.
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EMPOWERING THE RECOVERY OF
CORRUPT ASSETS
The Criminal Finances Act 2017

matrix@matrixlaw.co.uk

+44 (0)20 7404 3447

BACKGROUND TO CRIMINAL FINANCES ACT 2017 (1)
“When

the proceeds of corruption are laundered through the UK, it is a criminal issue, a
moral issue, an aid-effectiveness issue, a reputational issue for the City of London and it
can be a national security issue to detect, seize and recover those assets.”
Transparency International
• TI-UK has described the asset recovery regime in the UK as “not fit for purpose”. As noted the
UK’s performance is undeniably very limited compared to the scale of the threat. For example,
in November 2016 TI-UK research found that a single house, owned by the Gaddafi family,
was the only asset the UK had recovered from political elites of Arab Spring states.
• Previously there were two principal routes to recover criminal assets: (a) criminal confiscation
orders requires a person found criminally liable to pay to the Treasury a sum equivalent to the
benefit they received from the criminal conduct; and (b) civil recovery orders enable the
recovery of property suspected to have been “obtained through unlawful conduct” without the
need for a prior criminal conviction.
• Despite R v Anwoir [2008] EWCA Crim 1354, (which established that prosecutors can prove
that property derives from crime “by evidence of the circumstances in which the property is
handled which are such as to give rise to the irresistible inference that it can only be derived
from crime”) the use of the non-conviction based asset forfeiture (NCBAF) regime tends to rely
on a conviction in the origin state as the predicate offence and basis to take civil action in the
UK.
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BACKGROUND TO CRIMINAL FINANCES ACT 2017 (2)
• This creates real problems. Obtaining reliable evidence to prosecute for criminal offences
committed overseas requires effective Mutual Legal Assistance. This brings with it cultural,
language and legal difficulties. Further, low adoption of NCBAF regimes around the world, may
mean the UK may lack the capacity to ensure mutual legal assistance from other jurisdictions.
Other difficulties with MLA include:
– the wrongdoer is dead or has fled.
– the wrongdoer has immunity and/or his family or close associates have continuing
significant influence within government preventing or derailing any criminal investigation.
– the judiciary is inexperienced in dealing with asset recovery matters, and in some instances
its lack of independence prevents cases reaching a positive, or even any conclusion.
– the investigating and prosecuting authorities do not have the capacity or legal framework to
investigate complex corruption cases.
– the evidence establishing some form of predicate crime has been destroyed or lost,
perhaps due to the wrongdoer’s many years in power.
– the enforcement of confiscation orders can be difficult, sometimes impossible, particularly
when assets are owned by corporate vehicles and trusts located in foreign jurisdictions
which successfully mask the beneficial ownership of such assets.
• Authorities also encounter problems with inadequate time to investigate suspicious
transactions. The 31 days allowed by the Proceeds of Crime Act 2002 for achieving a
successful restraint from a suspicious activity report has proved insufficient.
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TI-UK TASK FORCE (1)
“Unexplained Wealth Orders would fill a key gap in the UK’s anti-corruption legislation,
and make sure that the UK is no longer seen as a safe haven for corrupt wealth … This is a
chance for the UK to step back from complicity in crimes of corruption.”
Robert Barrington, Transparency International, October 2016
• The difficulties with the current legal framework led TI-UK to publish a detailed report in 2016
on empowering the UK to recover assets compiled by a ‘Task Force’ from across academia,
legal practice and investigators.
• The Taskforce examined a range of legislative options to improve asset recovery rates and
considered their appropriateness, effectiveness and proportionality. It considered three
questions:
– is current legislation for asset recovery fit for purpose?
– if not, what options exist to address the weaknesses in UK law and are they proportionate?
– what would be the appropriate scope of such powers?
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TI-UK TASK FORCE (2)
• The Taskforce made five key findings:
– the levels of asset recovery by the UK are very small compared to the likely amounts of
corrupt wealth being laundered.
– only a small minority of suspicious activity reports relating to grand corruption are acted on
by law enforcement agencies.
– the timeframe “moratorium period” of 31 days for responding to suspicious activity reports
is generally inadequate to investigate and achieve asset restraint for grand corruption
cases.
– NCBAF civil powers are under-used in cases of grand corruption.
– the current framework for asset recovery is overly reliant on a conviction in the origin
country.
• The starting point for the Taskforce was to analyse Article 20 of UNCAC and the offence of
illicit enrichment. It considered the need to protect human rights , the rationality of the offence
and the proportionality of the sanction.
• For these reasons, it proposed a civil UWO option, rather than a criminal illicit enrichment
option to be a civil tool to support asset recovery on suspects of grand corruption.
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CRIMINAL FINANCES ACT 2017: INTRODUCTION

• The Criminal Finances Act 2017 received Royal Assent on 27 April 2017. It was driven through
hastily before General Election and subject to last minute amendments.
• It represents one of the most significant developments in the UK's money laundering and tax
evasion regimes.
• The measures in the Act aim to: improve cooperation between public and private sectors;
enhance the UK law enforcement response; improve the UK’s capability to recover the
proceeds of crime, including international corruption; and to combat the financing of terrorism.
• Of particular note is the Act's introduction of:
– a new offence for corporates which fail to prevent criminal facilitation of tax evasion;
– Unexplained Wealth Orders (UWOs); and
– an extended moratorium period for Suspicious Activity Reports submitted to the National
Crime Agency.
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CRIMINAL FINANCES ACT 2017: UWOS
Unexplained Wealth Orders - ss. 1-9
• The UWO provisions seek to undermine the UK’s image as a haven for illicit wealth by creating
a new investigative power to require people to explain the source of their wealth. They are
intended to plug a loophole in the law – no conviction or evidence of wrongdoing is required.
UWOs rest on a suspected disparity between income and property.
• Part 1, ss. 1-9, of the Act introduce a new regime of UWOs by introducing new sections 362A
to 362T into the Proceeds of Crime Act 2002 in respect of England, Wales and Northern
Ireland (separate provisions exist for Scotland). UWOs require individual respondents (those
suspected of involvement in serious crime or Politically Exposed Persons) to provide detailed
information in respect of assets which appear to be disproportionate to their known income.
Most but not all cases of grand corruption feature public officials and politicians, or politically
exposed persons (PEPs). The provisions include individuals beyond that narrow scope.
• The Government has stated that UWOs will primarily be used as an investigative tool,
complementing the existing mechanisms available to the authorities.
• The UWO provision specifically targets red flag situations where a person buying expensive
items, like property or jewels, doesn’t appear to be wealthy enough to make the purchase. If
the person has links to serious crime or access to public money, then the authorities can act.
The UK law enforcement agencies can use UWOs to investigate the source of that money,
and, if it is found to be corrupt money, take action to recover it.
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CRIMINAL FINANCES ACT 2017: EXTENDED
MORATORIUM
An extended moratorium period - section 10

• Another provision to assist with asset recovery is s.10 of the Criminal Finances Act 2017 which
introduces new ss. 336A-D in to the Proceeds of Crime Act. This allows a moratorium
extension period for investigation into Suspicious Activity Reports (“SARs”).
• The Act permits the court to grant an extension to the current 31 day moratorium period, in
which SARs can be investigated, of a further 31 days.
• Extensions may be granted where the Court is satisfied that it is necessary and reasonable,
and where an investigation is being conducted diligently and expeditiously. Applications may
be made by authorities conducting an investigation in the UK or on behalf of an overseas
authority.
• Such extensions may be made up to a maximum total of 186 days following the initial 31 days,
allowing a maximum moratorium period of 217 days.
• The Act also enables regulated sector entities voluntarily to share information with each other
when deciding whether to file a SAR (s.11).
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UK UNEXPLAINED WEALTH ORDERS (1)
•

Applications for UWOs can be made by HMRC, the FCA the Serious Fraud Office, or the National Crime Agency
(s.362A POCA).

•

To grant a UWO, the High Court must be satisfied that there is reasonable cause to believe that (s.362B POCA):
– the value of the property held by the respondent is greater than £50,000 (originally Bill set figure at £100,000);
– there are reasonable grounds for suspecting that the known sources of the respondent’s lawfully-obtained income
would have been insufficient to enable them to obtain the property; and
– either:
 there are reasonable grounds to suspect that the respondent, or a person connected with the respondent, is
or has been involved in serious crime (including money laundering, drug trafficking and arms trafficking),
either in the UK or elsewhere; or
 the respondent is a Politically Exposed Person (PEP).

•

‘Serious Crime’ is defined in the Act with reference to the Serious Crime Act 2007. This definition includes money
laundering, bribery and corruption, slavery, people trafficking, drug trafficking and other offences. However, the terms
‘involved’ or ‘connected’ are unclear which could lead to legal disputes.

•

Under s. 362B(7) a “politically exposed person” (also used in the UK Money Laundering Regulations (2007)) means a
person who is:

– an individual who is, or has been, entrusted with prominent public functions by an international organisation or by
a State other than the United Kingdom or another EEA State,
– a family member of a person within paragraph (a),
– known to be a close associate of a person within that paragraph, or
– otherwise connected with a person within that paragraph.
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UK UNEXPLAINED WEALTH ORDERS (2)
•

Any UWO made will specify a time period for the subject to respond. Assets can be frozen to prevent the
subject from selling or moving the assets during this period.

•

The UWO requires the respondent to provide a statement (s.362A POCA):
– setting out the nature and extent of the respondent’s interest in the property;
– explaining how the respondent obtained the property (including, in particular, how any costs incurred in
obtaining it were met);
– where the property is held by the trustees of a settlement, setting out such details of the settlement; and
– setting out any other specified information.

•

The Court may only issue a UWO if it is satisfied that there are "reasonable grounds for suspecting that the
known sources of the respondent's lawfully obtained income would have been insufficient" to enable them to
obtain the property in question (s.362B POCA).

•

If the respondent fails to respond, there is a presumption that the property is recoverable in civil proceedings
under Part 5 of the POCA (s. 362C POCA). A person can also be found guilty of an offence if they provide
false or misleading information in response to an UWO.

•

If the respondent replies within that period, the authority has 60 days to consider the evidence. During that
time, it must decide whether to take no further action, begin a civil recovery investigation, or apply for a civil
recovery order (s.362D POCA).

•

The Court may issue a UWO against individuals and property based entirely outside the UK, and even if the
property was acquired before the Act became law.
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UNEXPLAINED WEALTH ORDERS: EXAMPLE
How would UWOs work in practice?
•

The Minister for Health in a country outside the EEA has misappropriated millions of pounds from the
health budget into his own pocket. To hide this crime, he decides to buy a multi-million pound property in
London.

•

The house is far beyond the means of the Health Minister’s annual salary, raising serious questions.

•

These allegations are brought to the attention of law enforcement agencies.

•

After an application from an enforcement authority, a high court judge can give notice of a UWO only if
she is satisfied that the Minister is likely to be the owner of suspicious wealth beyond his means, and if all
of the following tests are met:
– the respondent is a Politically Exposed Person (PEP) outside of the EEA or there are reasonable
grounds to suspect that the respondent is or has been involved in serious crime*;
– the respondent’s known income is insufficient to obtain the asset; and
– the value of the asset is greater than £50,000

•

The UWO requires the Minister to explain how he lawfully acquired his assets. If he fails to respond or
gives an inadequate response then this extra information can be used in a separate civil recovery
process (an existing measure under the Proceeds of Crime Act) if law enforcement has gathered
sufficient evidence.
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UNEXPLAINED WEALTH ORDERS: SAFEGUARDS
“Effective anticorruption measures and the protection of human rights are mutually reinforcing …the promotion
and protection of human rights is essential to the fulfilment of all aspects of an anticorruption strategy.”
StAR On the Take: Criminalizing Illicit Enrichment to Fight Corruption
•

The measure has a specific remit and its use is limited to illicit assets owned by foreign government officials or those
who have links to serious crime.

•

There is judicial scrutiny. The application must be made to a High Court and a reasonable level of evidence is
required.

•

There will a statutory code of practice.

•

Any statement provided by the respondent to a UWO may be used in evidence, but not in the course of any criminal
proceedings against them (s.362F POCA). As a result, the right of individuals not to incriminate themselves should
remain protected. Respondents will likely seek to comply without disclosing more information than is strictly
necessary.

•

The UWO is a civil – not criminal – measure and is laid against the asset, not the individual.

•

Not clear how it will interact with the principles of immunity (personal and functional) afforded to state officials.

•

The European Court of Human Rights has accepted, in principle, that it can be appropriate to shift some of the
evidentiary burden of proof to the accused where the legislature has decided that this would be in the public interest,
as determined by the court, taking into account the facts of the case and being within reasonable limits that respect
the rights of the defence (ECHR Salabiaku v. France (1988), Application no. 10519/83)
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CONCLUSIONS
•

Transparency International: if the UK remains a safe haven for corrupt assets, politicians and officials
from around the world, then it will continue to support global poverty and insecurity.

•

The legal provisions outlines attempt to tackle profound global problems.

•

A fundamental question is the level of power which should be given to any government to address the
laundering of the proceeds of corruption. It must be a proportionate response which respects
fundamental rights.

•

UWOs are an innovative legal tool in the fight against illicit wealth and crime more generally. However,
the evidence suggests that their impact might be country and content specific.

•

Additionally, UWOs may just shift illicitly obtained monies into other jurisdictions where corrupt officials
and criminals are not subject to the same level of investigative scrutiny.

•

For example, in Ireland it is suggested criminal enterprise leaders have relocated to other countries such
as Holland.

•

Much depends on their implementation and there is a need to guard against abuse. Powers misused
under money laundering in the UK under the Proceeds of Crime Act 2002.

•

Ultimately states should look to employ multiple avenues for asset recovery, including NCBAF and
Unexplained Wealth Orders when tackling grand corruption
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QUESTIONS
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