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Course Objectives



Understand what the Mauritius Arbitration Project is



How to support the Project



Identify potential opportunities

Course Outline



PART I
• Mauritius Arbitration Project (“MAP”)
• Ingredients / Features of a good “Seat”
• Implementation of MAP
• Permanent Court of Arbitration (“PCA”)



PART II

• Where are we? Post-ICCA 2016


PART III
• Looking forward / issues to consider

PART I – Mauritius Arbitration Project



Mauritius Arbitration Project
• Establish a centre of excellence

• Build capacity and expertise in the region
• Encourage African participation
• Promote legitimacy and acceptance in Mauritius
• Challenge negative perceptions overseas

PART I - MAP
The Big Picture - Legitimacy

“…there exists a hiatus today between a discourse frequently repeated at international
conferences, emphasising the “inclusiveness” of international arbitration, and a perception
of the field in the developing world as predominantly Euro- or Americano-centric. This
gives rise to a risk of arbitration being perceived as a ‘foreign’ process imposed from
abroad, as an unwanted but inevitable corollary of trade and investment flows.

The Big Picture: Legitimacy

The conceptual premise of the Mauritian project is that the answer to this is to make
sure that the developing world has its say in the process and in its development, and for
international arbitration progressively to become part and parcel of the legal culture of
developing countries.
The aim is accordingly to create a platform run for the benefit of the region as a whole to
build capacity in the field of international dispute resolution, so that (within a generation)
Africa can draw on the expertise of specialist African arbitrators and lawyers.”
Salim Moollan, at ICCA 2014, Miami

•

“re-localization of arbitration in Africa”

“appointment of African local counsel and African arbitrators “as

“almos

almost a moral obligation”” Emilia Onyema

PART I – MAP
ICSID Cases



Claimants with African nationality (state or entity):
Oct 1976 – Sep 2016  38 cases



Respondents with African nationality (state or entity):
Jan 1972 – Nov 2016 110 cases

Statistics as of 27 March 2017 – “https://icsid.worldbank.org/en/Pages/cases/AdvancedSearch.aspx”

PART I – what makes a good Seat?



Ingredients / Features
• Signatory of New York Convention
• Procedural legislative framework

• Powers of arbitrator(s)
• Challenge / appeal of award(s) – on what grounds
• National court intervention in arbitration
• Costs allocated in arbitration
• Can the arbitrator award interim measures

• Confidentiality of arbitration

Part I - MAP
Why Mauritius?
•

Politically stable and non-aligned country

•

Long tradition of democracy, good governance and respect for the rule of law.

•

Vibrant economy. Services account for 70% of GDP

•

Members of SADC and COMESA

•

Geographically at crossroads of Africa, Asia and Europe

•

Multi-cultural and multi-lingual. English and French spoken

•

Legal system is hybrid of English common law and French civil law

•

Foreign lawyers allowed to appear as arbitrators or counsel

•

Independent judiciary, taking steps to strengthen domestic courts

•

Party to the 1958 New York Convention

•

Network of DTAAs makes it a conduit for international investments

•

National courts observe rule of non-interference in arbitral proceedings

PART I - Expected benefits to economy /
local community



Local lawyers (fees)



Hearings : The PCA’s experience shows that an
average of EUR 100,000 euros are spent on local
goods and services per week of hearings (excl. air
tickets)



Share know-how with international law firms

PART 1
Implementation of MAP
•

Legal framework
– Mauritian International Arbitration Act 2008 (amended in 2013)
•

State-of-the-art legislation based on the UNCITRAL Model Law 1985 (amended in 2006)
with innovative features

– Party to the 1958 New York Convention and 1965 ICSID Convention
– Supreme Court (International Arbitration Claims) Rules 2013
– BITs, IPPAs and investment laws
• Growing network of Mauritian IPPAs
• Mauritius has signed 44 IPPAs, including 23 African countries
– 2009: PCA-Mauritius Host Country Agreement  Permanent Presence in
2010
– 2011: Establishment of LCIA-MIAC

PART 1
Implementation of MAP
•

Courts approach to arbitration – 6 Designated Judges

•

Independence of arbitration proceedings
–

IAA 2008 S. 2A : Courts will have very limited interference

–

PCA’s role under the IAA

•

Institutions : LCIA-MIAC, PCA (first overseas office) & MCCI MARC

•

Infrastructures

•

–

Airport (more direct flights)

–

Hotels

–

Future : hearing centre

–

Arbitration library

Engagement of local community
–

MIAC, ICCA, University lectures

Unique features of the International
Arbitration Act 2008
•

Distinct legal framework for international arbitration

•

Quasi-statutory powers entrusted to the Secretary-General of PCA

•

Panel of 6 designated Supreme Court judges to hear international arbitration
matters before the Court (s. 43)

•

Single judge hears first application for urgent reliefs

•

Spirit of support and non-interference of courts

•

Positive and negative effect of competence-competence and separability

•

Approach to interim measures

•

Arbitrability of company disputes (Second Schedule, s. 3D)

•

Confidentiality provisions

Biennial MIAC Conferences and Publications

Workshops and Seminars

PART 1
International arbitration institution:
The Permanent Court of Arbitration (“PCA”)
Peace Palace in The Hague, The Netherlands

… and in Ebѐne, Mauritius

www.pca-cpa.org

Why the PCA?

•

Statutory role of PCA intended to “strengthen the international
standing of the new Act, and… to assure international users that
all decisions on these maters would be taken by a neutral, highly
reputed and experienced international body.”

•

PCA posts a legal officer to assist with the discharge of the
Secretary-General’s duties under the Act, and with the promotion
of PCA services in the region and promotion of Mauritius as an
arbitral venue

Establishment of the PCA

•

Founded in 1899 at the first Hague Peace
Conference in the Hague Convention for
the Pacific Settlement of International
Disputes

•

Object of “seeking the most objective
means of ensuring to all peoples the
benefits of a real and lasting
peace…”

•

Art. 20: “With the object of facilitating an immediate recourse to arbitration
for international differences, which it has not been possible to settle by
diplomacy, the Signatory Powers undertake to organize a Permanent Court
of Arbitration, accessible at all times…”

The Peace Palace Today

The Republic of Philippines v. The People's Republic of China

The PCA Today

• Intergovernmental organization with 121 Member States, including all
Member States of the EU
• Has acted as secretariat:
– For investor-State tribunals (in, so far, around 120 cases)
– For State-State tribunals (in, so far, almost 40 cases)
– For various standing tribunals established under international treaties

– For several conciliation proceedings

• Pending: over 100 cases, involving over 50 different Governments or Statecontrolled entities
• Has acted as, or designated an, “appointing authority” in over 600
arbitrations

Current PCA Docket: 118 registry cases

PCA Role under the
International Arbitration Act 2008

Statutory appointing and administrative powers entrusted to the PCA’s Secretary-General



Constitution of Arbitral Tribunal
• Assisting in arbitrator appointments (s.12)
• Deciding arbitrator challenges (s. 14)
• Replacing arbitrators/authorizing truncated tribunal (s. 16)



Other Functions
• Scrutinize fees and expenses (s. 18)
• Extend time limits (s. 30)

PART II: Where are we?
POST-ICCA 2016
•

ICCA 2016 wave – momentum

•

“Top-of-Mind Awareness” in Africa

•

Strong push for more African arbitrators and counsel – almost a “moral
obligation”

Post ICCA 2016

•

Judge Yusuf: “Some of the European venues cannot compete with Mauritius”

•

Salim Moollan QC, Essex Court Chambers: “Mauritius is perfectly suited to play a leading role in developing the theory
and practice of international arbitration in Africa, reflecting the institutional development and economic growth of the region…”

•

Charles Nairac, a partner in the International Arbitration Practice of White & Case : “Mauritius has created a
world-class arbitration platform.”

•

Maria Gritsenko and Emma Lindsay of Bryan Cave offer their insights from a practitioner perspective:
–

“The country enacted its International Arbitration Act in 2008, with a view to becoming a major international arbitration centre.
The island nation seems well positioned to achieve that objective, given its dual British-French legal heritage and its geographic
location in the Indian Ocean between continental Africa and Asia. With the support of the London Court of International
Arbitration (LCIA), Mauritius has now established its own arbitration centre (LCIA-MIAC Arbitration Centre) and also
hosts the overseas office of the Permanent Court of Arbitration (PCA).”

•

Lise Bosman, Senior legal counsel, PCA and Executive Director, ICCA: “Now is the time for this Congress, as the
practice of arbitration grows strength in one of the most rapidly advancing economic regions of the world.”

•

The future of African arbitration is clearly in good hands. That was the indelible impression left by the third
day of proceedings at the International Council of Commercial Arbitrators’ (ICCA) Congress in Mauritius.

PART III – Issues to consider

•
•
•
•

•

Geographic location is still a challenge (use of technology, seat in
Mauritius)
Touristic destination  hearing centre
Proliferation of African institutions
Mauritius lost 17 points - “Doing Business 2017”
Competing jurisdictions (South Africa)
–

“The government is believed to be interested in setting up an international
arbitration centre, akin to the Mauritius International Arbitration Centre (MIAC),
which has positioned itself as the offshore venue of choice for Africa arbitration in
recent years…” Grant Herholdt, director with ENSafrica.

PART III – Looking forward /
Opportunities



Be an ambassador of the MAP



Training in international arbitration (CIArb, LL.M. etc)



Publishing in credible journals



Attend conferences – “need to be seen”



Push clients to draft arbitration clauses with Mauritius as the Seat



Networking for professional reasons



Languages (Chinese, Portuguese etc.)
o Two big economies : Angola & Mozambique



Adopt an “aggressive” marketing strategy in the promotion of
Mauritius

Takeaways

•

Spreading the word in the African region and the world
– Promoting awareness and understanding about international arbitration and
Mauritius as an attractive venue for dispute resolution services

– Trips to African and Asian states to address government officials, legal
professionals and academics
– Key to success of project: we may not see the results of our efforts for several
years, but lawyers and clients need to start thinking now about including
Mauritius as the seat in arbitration agreements at the time of negotiating and
drafting contracts…
– The MAP is a matter for all – benefit to the Mauritian legal community

Takeaways
•

The Quiet Triumph –
How arbitration changed
the world
– https://vimeo.com/2055
67614 (Directed by Swedish
documentary film producer Martin
Borgs)

We are all ambassadors of the
“Rule of Law” – let’s bring our
piece to the edifice – Mauritius
as an International Arbitration
Venue!
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