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The social responsibility of companies 

 

Introduction 

 

The concept of Corporate Social Responsibility (hereafter referred to as CSR) is centralised to 

the whole range of concepts and issues relating to businesses and their role in society. 

Particularly viewed for its business contribution towards sustainable development, corporate 

social responsibility requires a very judicious utilisation of all resources which a company 

possesses so that it maximises its social, environmental and economic impact.
1
 It is often cited as 

a very broad concept which tends to address several topics such as human rights, corporate 

governance, health and safety, environmental aspects, working conditions of labour and 

contribution to economic development.
2
  

 

This article focuses on discussing and examining the role that a company has in society and the 

extent to which it should strive to embrace and enhance corporate social responsibility in 

practice. This will be done through five limbs. Firstly, a brief overview of the social aspect of 

corporate social responsibility will be provided. Secondly, focus will be placed on the issue of 

accountability of companies. Next, analysis of both the soft law and hard law approach will be 

made through a comparative study between countries (focus will be placed on India and the UK). 

Fourthly, the issue of monitoring a company’s attitude towards CSR will be dealt with by 

making reference to case laws and identifying potential stakeholders. Companies’ defence 

towards obsolete claims will also be identified. Lastly, consideration will be provided on the 

driving factors of CSR using the environment as model and also the potential vehicles to enforce 

CSR will be touched upon.  

 

Role of companies in society 

 

Over the years, expectations in society towards businesses have transformed. As such, during the 

process of social evaluation, the distinction between legal and social responsibility of 

organisations should be made. Legal responsibility refers to the observance of state laws and of 

the applicable statutory regulations with regards to a specific business which define what the 

organisation is allowed or not allowed to do.
3
 On the other hand, social responsibility entails a 
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certain level of voluntary response as opposed to legal responsibility. This means that a company 

should take into account the impact of its policies on society and not just the legality of those 

adopted policies. The case of Re Union Carbide
4
 (discussed below) can be referred in order to 

demonstrate failure on behalf of a multinational company to take appropriate steps to ensure 

safety of society. As a consequence, this might result in a negative image for the company in the 

market and it might lose its consumers. Thus, the concept of corporate social responsibility came 

into light along with a varying and wide interpretation. Its most attractive features include 

balancing the needs of stakeholders as well as operating responsibly and ethically.
5
  

 

Modes to ensure compliance 

 

There are legislations and case laws, known as hard law as well as regulations and codes of 

conduct known as soft law to regulate the extent of co-operation on behalf of businesses. 

Hard law 

There have been developments through case laws which made sure that companies strive to 

enhance and embrace the concept of corporate social responsibility. To begin with, the case of 

Wiwa v. Royal Dutch Petroleum Co [2001]
6
 brought before the court under the laws of the Alien 

Tort Claims Act [1789]
7
  (ATCA) as supplemented by the Torture Victim Protection Act [1991]

8
 

(TVPA) can be referred to. These laws allow foreign nationals to bring a suit in U.S. federal 

court for a tort committed in violation of international law or U.S. treaties. This judgment 

addressed the issue found in the case of Re Union Carbide (See below). This judgment aimed at 

motivating multinational corporations in the U.S. to adopt a proper ethical approach in their 

decision making and take into consideration the laws of the country in which they are operating. 

Likewise, the UK, through common law, laid down the principle that there is no conceptual 

difficulty in attributing a criminal state of mind to a corporation. Reference can be made to the 

case of P&O European Ferries (Dover) Ltd [1991]
9
. The judicial decision in this particular case 

prevents companies from excluding themselves of being held accountable when claims of 

unethical approaches in policies are made against them. These two cases demonstrate two 

distinct approaches which aim at encouraging companies to operate more ethically through its 

decisions. However, it must be highlighted that difficulties will arise for courts when they will 
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have to determine who is actually liable as directors might claim that they are not accountable for 

day to day running of activities.  

Likewise, state laws are also enacted to ensure companies behave morally. In the UK, despite no 

CSR act, companies do have to observe proper ethical standards. For instance, under section 7 of  

the recently enacted Bribery Act 2010, companies can be found liable for failure to prevent an 

act of bribery.
 10

 This can be distinguished from fraud, companies act offences, money 

laundering offences or competition law. First convictions under this particular section of the 

Bribery Act 2010 were faced by two directors of the ‘Sustainable Agro-energy Plc’ and 

‘Sustainable Wealth Investments UK Ltd’.
11

 They were found encouraging performance of 

certain functions via unlawful payments contrary to s. 2(1) and S. 2(2)
12

 of the Bribery Act. This 

can be taken as a positive approach to try and make companies adhere to morally acceptable 

behaviours and as a direct result, deter such unethical practices. However, it should be noted that 

if instead of the directors, two employees were involved, the directors would not be held 

accountable only if they are successful in proving adequate ‘anti-bribery’ measures adopted by 

the company. Moving on, under the UK’s Companies Act 2006, via S. 172(1)
13

, elements of 

corporate social responsibility can be inferred despite not being impliedly mentioned. As such, 

companies are expected to conduct their operations as per proper business conducts. This 

approach can be contrasted with the Indian Companies Act 2013
14

 where key provisions to 

ensure compliance with CSR by companies are explicitly mentioned. 

Soft Law 

Another way of ensuring compliance with ethical behaviour on behalf of companies is by issuing 

guidelines or codes of conduct. Through this, these companies take into account interests of 

different stakeholders such as the government, shareholders, unions, suppliers, amongst others. 

For example, the Lafarge group takes into consideration social factors such as the protection of 

air and water, noise pollution, preserving fossil fuels amongst others.
15

 This can also prove to 

attract more consumers or suppliers and as a result enhance the company’s image along with 

ensuring cooperation with ethical standards. However, there are arguments brought forward that 
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the soft law system heads towards the privatization of law.
16

 This, in turn, might result in 

companies abusing the discretion of using codes of conduct to demonstrate compliance with 

CSR standards. A solution to this might be the establishment of an external body which assesses 

the codes of conduct of companies. As a result, an underlying benefit of such an approach might 

be uniformity of ethical standards across a country. However, the credibility of assessing ethical 

standards by the external body can be raised as pertaining point. Will it be the same as assessing 

objectively the financial performance of a company?
17

   

By contrast, we might argue that if there is too much regulation, this might result in congestion 

of companies’ operations. The spirit of the law should be given priority instead of the strict 

interpretation of the law.
18

It should also be noted that even in its voluntarism approach, CSR 

does have a legal context. For example, laws on misrepresentation or false advertising frame 

voluntary company reporting. Additionally, voluntary approaches such as company codes of 

conduct can shape the standards of care that are legally expected of businesses. In the workplace, 

agreements reached through collective bargaining between employers and trade unions can 

become legally binding through incorporation in employment contracts. These factors will in 

turn enhance the length at which a company operates within the standards of CSR.
19

 

Failure of CSR in context of transnational companies 

Lack of potential hard law allows companies to retract themselves to the appropriate application 

of ethical behaviour in practice. The failure of corporate social responsibility was seen in the 

case of Re Union Carbide Corp Gas Plant Disaster at Bhopal (India, December 1984)
20

 where a 

leak occurred in defendant’s company which produces chemicals and plastics. As a consequence, 

2,000 people were killed along with the number of injuries amounting to 200,000. Judge 

Mansfield in his judgment declined the plaintiffs’ claim and held that the United States was the 

appropriate forum to adjudicate on this particular matter. The reasoning of this decision were 

because firstly, material proofs such as records were managed by Indians and were written in the 

language of the plaintiffs and secondly, the plant was managed by Indians only.
21

 This decision 
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could be termed controversial as companies could escape accountability of their actions or 

wrongful management through the concept of forum non conveniens. As a result, these 

multinational corporations will be become more profit driven and less ethical in identifying the 

likely impact of its decisions.
22

 

Lack of accountability on behalf of multinational companies is a pertaining issue yet to be 

addressed. Countries such as Canada, the UK and the US have failed to enact CSR legislations 

despite the drafting of potential bills.
23

 Moreover, the failure to extend jurisdiction to the 

International Criminal Court to bring claims against transnational companies can be 

highlighted.
24

 This, in turn, resulted in aggrieved parties looking for a solution against these 

transnational companies within their states. The main problem with this approach relates to the 

restrictive stance adopted by states to counter unethical behaviour of transnational companies. 

Often, this is because of the foreign investments coming in the countries by virtue of the 

transnational companies or the transnational companies have chosen to establish themselves in a 

weak legal environment which usually is a developing country.
25

 Nigeria can be taken as an 

example where, due to weak stakeholder pressure, no injunctions approach, inadequate damages, 

the corrupted judicial system, transnational companies operate unethically. This type of critical 

situation occurs in mostly developing countries and initiatives should be taken to redress this 

unfair operation of companies by setting CSR agendas that define areas of required business and 

society collaboration.
26

 Reference can be made to the UK who took the initiative to publish a 

Business, Energy & Industry Strategy in August 2017 which sets out how the government’s 

package of corporate governance reforms will enhance the transparency of big business to 

shareholders, employees and the public.
27

 States can refer to this approach as it might allow them 

to regulate the ethical standards of companies and as such improve corporate governance. 
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Another solution to enforce adoption of ethical behaviour by transnational companies is the 

enactment of multilateral treaties. The failure of governments and transnational companies to 

agree upon a mandatory mode of practice is the primary justification for the absence of 

international binding instruments that could govern international CSR. Ecuador has made it 

known to the UN that current guidelines are mere soft laws which are easily overlooked by 

transnational companies and in turn, continue to operate outside the CSR standards. This 

declaration is a significant international development since it gained support from a number of 

African, Asian and Latin American states, as well as more than 100 non-governmental 

organisations.
28

 The corporate veil behind which transnational companies hide to exclude 

themselves from being held liable for the actions of its subsidiary companies can be pierced by 

proving some sort of control exercised by the transnational company.
29

 As such, transnational 

companies will operate within the CSR standards as they will not relinquish maximum control 

over the subsidiary company. 

‘Counter Advertizing’ 

 

On the other hand, it can be argued that companies also face ‘obsolete’ claims. As such, this may 

result in negative publicity amongst its consumers. The case of McDonald's Corporation v Steel 

& Morris [1997]
30

 can be referred to in order to demonstrate how a company can retaliate 

against these ‘obsolete’ claims. This case concerned ‘leaflets’ which contained claims of 

unethical corporate behaviour on behalf of the claimants. The court held that the leaflet in 

question contained serious defamatory allegations and ordered the claimants to pay damages to 

the company in question.
31

 The reasoning applied by the court here seems valid as this might 

help avoid a floodgate of claims without any purpose or claims which comprises of serious 

defamatory allegations. Moreover, this principle was applied in the case of UJ v Hungary 

[2011]
32

 where the court stated that allowing a company to defend itself against defamatory 

statements creates the critical balance against freedom of expression.
33

 This dictum seems 

appropriate as companies are granted the option to defend themselves.  
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A similar stance was adopted in the case of Nike v Kasky [2003]
34

 where the US court had to 

decide on the issue of whether a corporation should be held liable for factual inaccuracies on the 

theory that its statements through advertising are in fact mere commercial speeches because they 

might affect consumers' opinions about the business as a good corporate citizen and thereby 

affect their purchasing decisions. In this case, it was argued that if companies face trials due to 

corporate expressions, this might, in turn, result in companies not providing valuable information 

to the public leading to a reduction in the effectiveness of corporate social responsibility. 

However, we must be weary of this approach as companies might then intentionally misinform 

the public and consumers about their business practices.
35

 As such, what can be inferred from the 

arguments of both sides is that a balance must be struck and this is where companies are 

expected to act on proper ethical grounds. 

 

Inventive Interventionism 

 

Can the claims being brought by ‘watchdogs’ incite an imputed form of co-operation on behalf 

of companies in respecting the norms of corporate social responsibility?
36

 The concept of 

‘counter- advertizing’ as was seen in the case of McDonald's Corporation v Steel & Morris 

[1997] can be deemed as a means to monitor compliance with corporate social responsibility 

standards. In addition, the issue of freedom of expression in the Nike v Kasky [2003] case shows 

that companies are aware that compliance with corporate social responsibility standards affects 

their sales in the market as it has a direct link to consumers’ purchasing decisions.
37

 Another 

example which can be referred to relates to the claims brought against the US Company Apple. 

There are several instances where Apple has been reprimanded by stakeholders such as non-

governmental organisations for exploitation of its workforce in China in order to reduce labour 

costs. Excessive hours and child labour are the most common form of exploitation.
38

 These 

claims brought by relevant stakeholders take a positive form to encourage compliance with 

ethical behaviour on behalf of companies as the former can have a huge impact on the image of 
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companies amongst consumers and in turn decrease their profits.
39

 Companies will then take 

additional reasonable steps to consider impact of its policies it approves and also recognise 

possible outcomes on society. 

 

 

 

 

Drivers 

 

Compliance with national policy, legislation and regulations is ranked as the top incentive in 

terms of CSR implementation for Chinese companies. As per a survey conducted in China, 

compliance with the central Government’s policy, reputation enhancement, requirements from 

international clients, compliance with industry guidelines, compliance with international 

conventions, access to investment, requirements from domestic clients, talent attraction, cost-

saving are the most common forms of drivers to promote companies to embrace CSR policies.
40

 

These drivers can be divided in three broad categories namely, economic drivers, political 

drivers and social drivers. Environment can be taken as model whilst looking at progress made 

by companies in their operations to comply with CSR standards. For example, KPMG since 1996 

has been actively involved in a range of environmental programs and are currently preparing for 

the ISO14001. They have integrated all their environmental programs into mainstream 

operations to provide sustainability. There are 5 key areas where they, as a firm, are making an 

environmental impact: Water, Waste, Paper, Energy and Transport. Savings made by the 

environmental management program currently stand at £250,000 per year. £600,000 was made 

as savings as they changed to more viable eco energy suppliers.
41

 This results in a more positive 

image for the company amongst its stakeholders. However, it can be argued that unless the 

company is in a good position, financially, then it will be able to undertake such intensive 

projects. 

 

Conclusion 
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To sum up, CSR is a crucial concept in order to regulate companies to adhere to ethical 

standards. Moreover, the feature of allowing the applicability of both hard law and soft law 

might count as a positive factor, allowing companies the flexibility to adapt to ethical standards. 

On the other hand, this might result in abuses as was seen in cases of transnational companies 

and this is one key area where the concept of CSR still needs improvements so as to reduce the 

violation of human rights, exploitation of labour or the environment, amongst others. The 

government is considered to be a key driver in the promotion of CSR in order to avoid problems 

with transnational as well as home based companies. Imputed cooperation with ethical standards 

for companies can arise in cases of claims brought by stakeholders. However, as seen above, 

companies are allowed to defend themselves against outrageous claims. Companies should at 

least ensure bare minimum compliance with ethical standards as this might improve its 

relationship with its stakeholders. 
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